STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS

PROVIDENCE, SC SUPERIOR COURT

RALPH CONTI and
ANGELA RIVERA

V. : C.A. No. 99-5109
CHRISTINE FERGUSON, Director
of the Rhode Idand Department

of Human Services

DECISION

GIBNEY, J. Before this Court is a Mation for Summary Judgment by plantiffs Radph Conti and

Angela Rivera seeking declaratory and injunctive rdief from the Rhode Idand Department of Human
Services (DHS). The plantiffs contend that DHS violated federd law by failing to provide them with
necessary non-emergency trangportation to and from their medica providers. This Court has jurisdiction
pursuant to Rule 56 of the Superior Rules of Civil Procedure, G.L. 1956 § 9-30-1 (Uniform
Declaratory Judgments Act), and G.L. 1956 § 42-35-1 et seq.
Travel/Facts
The plantiffs Rdph Conti (Conti) and Angda Rivera (Rivera) are disabled Medica Assstance
(MA) recipients who seek non-emergency trangportation to and from medicd providers. Plantiff Conti
receives supplementa security income (SS) benefits due to disability and is deemed “categoricaly
needy” with an income of less than $585.00 per month. He currently resides in a rurd area of
Charlestown not readily served by public trangportation. Although Conti is digible to utilize the Rhode
Idand Public Trangt Authority’s (RIPTA) RIDE program for individuads with disgbilities, he contends

that said program requires two weeks advance notice and islimited in its hours of service.
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In September 1998, Conti contacted severa DHS employees, both by telephone and in writing,
seeking an adminidrative hearing on the non-emergency transportation metter.  The Office of Legd
Services for DHS responded to Conti’s inquiries per letter dated November 9, 1998, stating that “. .
there is no issue ripe ather for adjudication or for investigation” and suggested that Conti “work with
[hig tresting physicians as to the best methodologies to manage [his] hedth conditions” (DHS Office
of Legd Services Letter 11/9/1998). The letter dso concludes that “[i]f [Conti’s] physicians prescribed
either or both of the services [he has| requested, then the cost of those services would be met by the
Medicare and Medicaid coverage tha [he] currently [qudifies] for.” (DHS Office of Legd Services
Letter 11/9/1998). In a subsequent letter sent to Conti from the DHS, Office of Legd Services, dated
November 24, 1998, DHS asserts that “there is no issue ripe for adjudication, the Appeas Office can
take no action with respect to [Conti’ 5] premature and unfounded request for an adminigrative hearing.”
(DHS Office of Lega Services Letter 11/24/1998).

However, on March 9, 1999, DHS conducted an adminigtrative hearing after Conti’ s repeated
requests. At hearing, the agency maintained that “non emergency ambulance services are reimbursable
for those recipients who cannot st, stland or wak and transportation by other means would endanger
the individud’s hedth.” (DHS Decision, 6/18/99 at 2). DHS further maintained that an individud’s
physcian must certify that the requested ambulance services are “medicaly necessary,” which was not
the case with Conti. See Id.

At hearing, Conti testified that on October 5, 1998, he was taken by ambulance to the hospita
and underwent care there for gpproximately four hours. At the end of his hospitd stay, Conti testified

that he was unable to find any transportation home and ultimately reached his residence by hitchhiking
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for more than twelve miles.  1d. Conti asserts that his hedth will be placed a risk if such a Stuation
occurs again whereby he must walk or hitchhike home from the hospita. 1d.

Conti’s legd argument relies upon Burgessv. Affleck, C.A. 82-0209 B, January 15, 1986,

Boyle, J,, wherein the Didrict Court concluded that the DHS policy of “not assuring necessary
non-emergency ambulance transportation to the medicaly needy violatesthe Socid Security Act.” Asa
result of said violation, the judge ordered DHS “to conform to the requirement of the Socid Security
Act that it assure that the medicaly needy receive necessary ambulance trangportation for the receipt of
medicd care” 1d. at 18. In addition, Conti relies upon 42 CFR § 431.53, which requires a state plan
to insure necessary trangportation for recipients to and from [medical] providers.

In its June 18, 1999, Decision, DHS found as a matter of fact that Conti receives MA benefits
as a Categoricdly Needy individud and that he resdes in an area where public transportation is
unavailable. DHS Decison, 6/18/99 a 3. Although DHS did not unequivocaly deny Conti’s request
for non-emergency trangportation, it concluded that “the only instance which transportation is provided
and pad by the agency” is when the individud is non-ambulatory. 1d. at 3. DHS states that “because
[Conti] was able to hitchhike home [from the hospitd on October 5, 1998] it is evident that he was
ambulatory upon discharge” 1d. a 3. However, DHS further gates that Attachment 3.1-A of the
State Plan requires that requests for trangportation “must be evauated on an individua basis” and that if
asmilar incident to the October 1998 occurrence “ happens again in the future, then the agency will be
required [to] discuss this need on an individua basswith [Conti].” Id. a 4. Ultimately, DHS decided
that

“[i]t is the decison of this hearing officer that if this need [for

trangportation] arises a some future date, then emergency
trangportation services will be made available pursuant to Attachment
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31 B of the State Plan. This case is dismissed due to lack of
jurisdiction as there is no issue before this hearing officer.”
1d. at 4 (emphasis added).

On October 4, 1999, the plaintiff filed the ingtant complaint for declaratory and injunctive relief
under 42 U.S.C. § 1983 for deprivation of rights, privileges, or immunities secured by the Congtitution
to remedy violations of federal atutory rights. He dleges that “DHS violates federd law and deprives
MA recipients of benefits without due process by faling to insure necessary non-emergency
trangportation to and from medica providers, failing to have systems in place designed to insure access
to trangportation; and failing to record requests of transportation and issue written denias (proving
opportunity for hearing) when requests for trangportation are denied.” Complaint 10/4/99 at 1. Plaintiff
seeks to enjoin DHS from providing transportation service to only those individuas who are unable to
wak, gt, or sand and from failing to provide MA recipients with written informationa materia
regarding covered transportation services or written denials of transportation services with relevant
DHS regulations and explanations cited therein. Complaint 10/4/99 at 13.

On July 21, 2000, Angela Rivera was permitted to intervene in the subject maiter. She is
disabled due to microvascular brain disease and currently participates in the Medica Assstance
Program. Rivera Affidavit, 8/1/2000. At the time of filing, Rivera was awaiting a decison on SSI
benefits and as a result, receives income of only $200.00 per month. Rivera Affidavit, 8/1/2000.
Rivera maintains that she has up to three medicd agppointments per week and travels to these
gppointments via public transportation because she is precluded from driving due to her medica
condition. Rivera Affidavit, 8/1/2000. Rivera contends that a round trip bus ticket costs her between

$2.50 and $3.50 and that she spends a minimum of between $6.00 and $8.00 per week on



transportation. Rivera maintains that it has been necessary for her to cance medica gppointments
because she has been unable to afford the bus ticket to the appointment. Rivera Affidavit, 8/1/2000.

On September 14, 2000, plaintiffs filed the ingant Motion for Summary Judgment requesting
that this Court “declare that DHS' rules, policies, and practices concerning non- emergency
trangportation and notice and hearing rights violate federal dtatutes and regulations, fal to ensure
necessary trangportation, and deprive plaintiffs of benefits without due process” Additiondly, plaintiffs
seek to enjoin DHS from limiting its coverage of necessary transportation services to persons who are
non-ambulatory and for generdly faling to insure necessry emergency and non-emergency
transportation to and from medica providers on behdf of MA recipients whose hedlth does not require
transport viaambulance. Plaintiffs aso seek any other relief necessary to secure DHS' compliance with
federd law. On January 16, 2001, this Court heard arguments on the aforementioned Motion for
Summary Judgment.

Standard of Review

In order to prevail on a 42 U.S.C. 81983 cdam, a plantiff must dlege deprivation of some
congtitutiond right under color of law. Graff v. Motta, 695 A.2d 486, 492 (R.l. 1997) (citing Bdl v.
Brennan, 570 F.Supp. 1116, 1118 (E.D.Penn.1983)). “There are two essentid componentsto aviable
81983 clam. Firg, the plaintiff must dlege and prove that some person or state governmentd entity,
while acting under color of dtate law, has deprived him of a federd right secured by federd law or
congtitution. Second, the plaintiff must identify the federd right dleged to have been violated.” Brundle

v. Town of South Kingstown, 700 A.2d 1075, 1081 (R.l. 1997); (citing Parratt v. Taylor, 451 U.S.

527, 535, 101 S.Ct. 1908, 1912, 68 L.Ed.2d 420, 428 (1981); Chiplin Enterprises, Inc. v. City of

Lebanon, 712 F.2d 1524, 1526-27 (1st Cir.1983)).
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Rule 56(c) of Rhode Idand Super. R. Civ. P. requires atrid justice to determine the necessity

of atrid by identifying genuine issues of materid fact in dispute. Capital Properties, Inc. v. State, 749

A.2d 1069, 1079 (R.l. 1999); Rotdli v. Catanzaro, 686 A.2d 91 (R.l. 1996). To avoid summary

judgment, the party opposing the motion will not be alowed to rely upon mere dlegations or denids in
their pleadings, rather, by affidavits or otherwise they have an affirmative duty to set forth specific fact

showing thet there is a genuine issue of materid fact. 1d. at 1080; (citing Bourg v. Bristol Boat Co., 705

A.2d 969 (R.1.1998)). A trid justice may properly grant summary judgment only when, after review of
the evidence in the light most favorable to the nonmoving party, the trid justice concludes that thereisno
ambiguity and the moving party's clam warrants judgment as a matter of law. R. I. Super. R. Civ. P.

Rule 56(c); Sinddar v. Leguia, 750 A.2d 967, 970 (R.I. 2000); Buonanno v. Colmar Bdting Co., 733

A.2d 712, 715 (R.1.1999) (quoting Textron, Inc. v. Aetna Casudty and Surety Co., 638 A.2d 537,

539 (R.1.1994)).

Under the Uniform Declaratory Judgment Act, this Court has the power to declare rights,
datus, and other legd relations whether or not further reief is or could be clamed. G.L. § 9-30-1.
“This Court may adso grant further affirmative relief based on the decdlaratory judgment ‘whenever
necessary or proper’ provided subsequent ‘ supplementary proceedings are brought pursuant thereto.”

Capita Properties, Inc. v. State, 749 A.2d at 1080; R.I.G.L. 88 9-30-8 and 9-30-12; (citing Sousa

v. Langlais, 97 R.I. 196, 196 A.2d 838 (1964)). Accordingto G.L. § 42-35-7 (Declaratory judgment
on vaidity or goplicability of rules):

“[t]he vdidity or applicability of any rule may be determined in an action
for declaratory judgment in the superior court of Providence County,
when it is aleged that the rule, or its threatened application, interferes
with or impairs, or threatens to interfere with or impair, the legd rights
or privileges of the plantiff. The agency shdl be made a party to the
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action. A declaratory judgment may be rendered whether or not the
plantiff has requested the agency to pass upon the vdidity or
goplicahility of therulein question.”

The M edical Assistance Program

The Medicd Assstance (MA) Program was promulgated for the purpose of furnishing medica
assigance to families, aged, blind, or disabled individuas whose income and resources are insufficient to
meet the costs of necessary medica services. 42 U.S.C. § 1396. The Rhode Idand MA Program is
“the federd/state program to meet the medical needs of low income persons who are age 65 or over,
blind, disabled, or members of families with dependent children, or qudified pregnant women and
children” | CRIR 18, Rule 15 020 006 at 30 (1994). “The statutory foundations of the Rhode Idand
MA Program are Title XIX of the Socid Security Act [42 U.S.C. 8§ 1396] and Rhode Idand Generd
Laws [§] 40-8 [-1 et.seq.].” 1d. “DHS determines digibility for and provides Medicd Assgtance to
Rhode Idand resdents in two categories - Categoricaly Needy and Medicaly Needy.” 1d. at 30.
“The Categoricaly Needy are those individuals or families digible for or receiving cash assistance under
the SSI or AFDC Programs . . . [whilg] [t]he Medicdly Needy are those individuas or families whose
resources and/or income exceeds the standards required for digibility as Categoricaly Needy, but are
within the Medically Needy dandards.” 1d. at 30-31. Federal law requires states which have chosen
to paticipate in the program to provide certain “mandatory services’ which include hospita and
physician coverage. 42 U.S.C. § 1396d (a) (1-24). Participating states may elect to provide additiond
coverage by offering other “optiona categories of service” See 42 U.S.C. 1396a(a) (10); 42 C.F.R.
440.210; and 42 U.S.C. 1396d(a). = “Federad atutory provisons dlow participating states much

discretion in fashioning their MA plans, however, this discretion is not unbridled. Brigol v. R.I. Dept. of

Human Services, C.A. Nos. 95-6605, 95-6889, January 30, 1997, Hurst J. The standards a State
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adopts for determining eligibility and extent of covered services must be 'reasonableé and 'consstent’
with the objectives of the [Social Security] Act.” Id. at 3-4 (citing 42 U.S.C. 1396a(a) 17.)

Enforceable Rights Under § 1983

The rdevant federd regulations a issue fdl under 42 C.F.R. 8§ 431.53 (*Assurance of
trangportation” which provide that
“[a] State plan must--

(@ Specify that the Medicad agency will ensure necessary
trangportation for recipients to and from providers, and

(b) Describe the methods that the agency will use to meet this requirement.”
DHS assarts that ensuring necessary transportation to and from medica providersis not an enforcegble

right under 42 U.S.C. 8§ 1983. In reliance upon this assertion, DHS cites Harris v. James, 127 F.3d

993 (11th Cir. 1997). The plaintiffsin Harris sought to require the Alabama Medicaid Agency to
provide necessary medical transportation for Medicaid recipients. The Harris Court averred that “[the
transportation] regulation is too far removed from Congressiond intent to conditute a ‘federa right’
enforceable under 8 1983 . . . [and] [t]o hold otherwise would be inconsistent with the driving force of
the Supreme Court precedent requiring gn] [unambiguous| Congressional intent to creste federd
rights” Id at 1010. The Harris Court concluded that “the transportation regulation does not define the
content of any specific right conferred upon the plaintiffs by Congress. . . [because] the nexus between
the regulation and Congressiond intent to creete federd rights is Smply too tenuous. . .” 1d. DHS
submits that this Court shoud employ the reasoning by the Eleventh Circuit in Harris.

Conversdy, plaintiffs disinguish the aforementioned holding in Harris  with the holding by the

Sixth Circuit in Boatman v. Hammons, 164 F.3d 286, 289 (6th Cir. 1998). Anaogous to Haris,

Boatman challenged a State Medicaid transportation policy. However, Boatman determined that
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“because federd regulations have the force of law, they must be characterized as ‘law’ under 81983.”

1d. at 289 (quoting Loschiavo v. City of Dearborn, 33 F.3d 548, 551 (6th Cir. 1994), cert. denied,

513 U.S. 1150, 115 S. Ct. 1099, 130 L.Ed. 2d 1067 (1995) (citations omitted) . Additiondly,
plantiffs rely upon the andysis and holding propounded by the Federd Didtrict Court of Rhode Idand in

Burgess v. Affleck, supra, which dso held that “[&]lthough the issue of transportation is not specificaly

addressed in the Statute, it is addressed in the regulations . . . which have the ‘force and effect of law.””

1d. a 12 (quoting Chryder Corporation v. Brown, 441 U.S. 281, 295-6 (1979)).

This Court finds that the plaintiffs have demongtrated thet they have been deprived of a federd
right secured by a federd regulation which has the “force and effect of law.” The Court is satisfied that
this right has been identified by plaintiffs and properly fdls under the ambits of

§ 1983.

Burgess v. Affleck

In determining whether plaintiffs are entitled to judgment as a maiter of law, this Court finds the

andyss proffered more than fifteen years ago in Burgessv. Affleck, supra, to be directly reevant to the

ingant controversy—“whether or not the falure of Rhode Idand’'s Medicd Assstance Program to
assure medicaly necessary ambulance transportation for the medicaly needy violates federd law.”

Burgess, supra, a 12. Inits analyss, Burgess rdies upon Smith v. Vowdl, 379 F. Supp. 139 (W.D.

Tex) aff'd, 504 F.2d 759 (5th Cir. 1974) for the propostion that providing trangportation to the

medically needy is an important component to further the gods of the MA program. Seeld. at 13-14.

Specificdly, Burgess states:

“The Smith Court held that a State had discretion as to how the
transportation requirement would be met, but ‘the specific god of
adequate medica transportation for the needy is a mandatory duty.’
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[Smith 379 F. Supp. a 151] (emphasis added). The regulation

requiring States to assure medicaly necessary transportation is based

on the fact that unless needy people can get to hedth care providers,

the god of the Medicd Assstance Program will be serioudy impaired.”

(Citation omitted).
Id. at 13-14. Burgess concludes that “[t]he State does not have the choice or option of not assuring
necessary transportation.” 1d. at 18. In fact, Burgess states parentheticaly that the “State pays for
necessary, non-emergency medica ambulance transportation for the categoricaly needy.” Id. at 15.
Clearly, this practice has not been enforced in the years following Burgess but shdl be relied upon
presently.

This Court finds the Burgess andysis to be compelling and adopts its rationde for gpplication to
the ingant matter. Accordingly, this Court is satisfied that there are no genuine issues of materid fact in
dispute and that plaintiffs are entitled to judgment as a matter of law. This Court declares that DHS'
rules, policies, and practices concerning non-emergency transportation and notice and hearing rights
violate federd datutes and regulations. Therefore, DHS is enjoined from limiting its coverage of

necessary non-emergency transportation to non- amubulatory individuas only.

Counsdl shal submit the appropriate order for entry.
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